Collateral Relief From Convictions in Violation of Due Process
in Illinois* In recent years a considerable number of cases in the federal courts sitting in Illinois and two United States Supreme Court cases have dealt with the problem of collateral relief to prisoners in Illinois who claim that they are being held in violation of their constitutional rights. The broadened interpretation given to the due process clause' and to the scope of review upon habeas corpus 2 by the United States Supreme Court in the last fifteen years warrants a re-examination of the procedures available in the Illinois courts and in the federal district courts sitting in Illinois to obtain collateral relief from convictions alleged to have been obtained in violation of due process. This comment will attempt to set forth the remedies available within the state and federal courts to prisoners held in Illinois and will suggest possible improvements of the procedure in the Illinois courts. 3 
Writ of Error Coram Nobis in Illinois 4
In Illinois the proper method of obtaining collateral relief from convictions alleged to have been obtained in violation of due process is said to be through use of the statutory motion substituting the common 2 See cases cited infra note 48; see text infra at note 70. 3 This comment will not deal with the problem of scope of review upon writ of error in Illinois where the reviewing court has only the common law record before it and the defendant claims he was deprived of adequate representation by counsel, but the common law record indicates that he was admonished of the meaning of his plea of guilty as required by the Illinois statute (I1. Rev. Stat. 1945 e 38, § 732). The case of Carter v. Illinois, 328 U. S ... , 67 S. Ct. 216 (1946) illustrates this problem.
4 For a general discussion of writ of error coram nobis in Illinois see Comment (1937) 31 III. L. Rev. 644. law writ of error coram nobis. 5 In 1871 the writ of error coram nobis was abolished by statute 6 and the present method of motion in the nature of writ of error coram nobis was substituted giving the same relief that was available under the common law writ except that the motion has to be brought within five years after rendition of final judgment.7 This provision was reenacted in substantially the same form in the Practice Act of 19078 and is now Section 72 of the present Civil Practice Act. 9 The common law writ of error coram nobis was a writ to the same court which rendered the judgment because of some error in fact which Tidd characterized as "not the error of the judges, and (thus) reversing it is not reversing their own judgment."' 1 Although the statute is silent as to whether the motion in nature, of writ of error coram nobis is available in criminal cases, it has been interpreted as applicable in criminal as well as civil cases." .It is even available after the Supreme Court of Illinois has affirmed the conviction of the trial court, since ". . . the original finding of the court is not disputed or contested, but the bill proceeds on the theory that newly discovered facts would produce a different decree."' 12 This remedy is available for the purpose of revoking a judgmeni for some error in point of fact which does not appear on the face of the record and which, if known at the time the judgment was rendered, would have prevented its rendition.' 3 Coram nobis is not the proper remedy The writ of error coram nobis is hereby abolished, and all errors in fact, committed in the proceedings of any court of record and which, by the common law, could have been corrected by said writ, may be corrected by the court in which the error was committed, upon motion in writing, made at any time within five years after the rendition of final judgment in the case, upon reasonable notice. When the person entitled to make such motion shall be an infant, non compos mentis or under duress, at the time of passing judgment, the time of such disability shall be excluded from the computation of said five years. " I In discussing the characteristics of the motion in the nature of writ of error coram nobis in Illinois, references made to eases interpreting § 89 of the Practice Act of 1907 are applicable to § 72 of the present Civil Practice Act since they are identical and have been given the same construction. when the errors relied upon were a matter of record and before the court when the judgment was rendered.' 4 The rule is well established that such a motion is not available to review questions of fact which are raised by the pleadings or to correct errors of the court upon questions of law.' 5 The motion in nature of writ of error coram nobis in Illinois is an appropriate remedy to set aside a conviction obtained by duress or fraud, or where the defendant without negligence, through excusable mistake or ignorance, had been deprived of defence. 16 Thus, "a conviction based on a plea forced by fear of mob law or by other fear of the defendant induced by misconduct of the officers of the court or by other officers of the law in whose custody a confession was obtained by unlawful means", could be set aside on a motion in the nature of writ of error coram nobis. 17 However, the burden of proof is on the one seeking to set aside the judgment of conviction to prove the facts alleged in his petition or motion by preponderance of evidence.1 8 Since the proceeding under this motion is said to be civil in nature and judgment thereon is final, either the state or the defendant in a criminal case is entitled to review. 19 Thepefore, when the trial court discharges a petitioner upon such proceedings on the ground that he had inadequate representation by counsel, the order cannot be expunged by a mandamus proceeding on the part of the people, but must be appealed as a final judgment. 20 Where the petitioner has failed to present a defense because of his own negligence 2 ' or where the error claimed was not an error of fact which would have changed the sentence, 22 
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there are claims of due process violations, 23 there have been some cases denying relief upon the ground that the technical requirements of the motion had not been met. 24 Before granting relief under such a motion the court is confronted with the requirement of finding that the errors complained of were not known to the court and are mistakes of fact rather than law. 25 The court must next decide whether or not the error was due to the negligence of the petitioner and the defense known to him at the time of trial. 26 Thus, since a proceeding in the nature of coram nobis is said to be the only proper method of obtaining a hearing upon a claim of due process violation in Illinois when this error is not part of the record, 27 relief may sometimes be denied upon technical considerations which are characteristic of the common law writ. 28 Another serious inadequacy is the fact that the statutory motion is apparently not available after the five year limitation as set forth 24 People v. Drysch, 311 Ill. 342, 143 N. E. 100 (1924) (petitioner claimed he was beaten into pleading guilty of robbery); People v. Schuedter, 336 Ill. 244, 168 N. E. 323 (1929) (where defendant pleaded guilty to a charge of murder upon the understanding that he would only receive a 14 year sentence, the court held that writ of error coram nobis was not available since the whole matter was presented to and known to the trial judge and was no error of fact); People v. Sprague, 371 Ill. 627, 21 X. E. (2d) 763 (1939) (petitioner was convicted of the crime of accessory to murder; he claimed that he did not have an attorney and that the court was informed of this; that he entered the plea of guilty although he did not understand that the crime of accessory to murder carried the same punishment as the crime of murder; the court held that this was an error of law since the record showed that the defendant had been admonished of the consequences of a plea of guilty and the proper remedy was by writ of error motion. It would seem, therefore, that after the expiration of the five year limitation, there can be no collateral hearing upon a claim ol' due process violation in the Illinois courts unless the statute is tolled when ". . . the person entitled to make such a motion shall be an infant, non compos mentis or under duress, at the time of passing judgment." 8 2 It should be noted, however, that the Illinois Supreme Court has not yet found it necessary squarely to decide whether the five year limitation will apply in a case involving a constitutional claim. The court may very well say that the five year limitation does not apply in such cases. 33 It should also be noted that there are no recent decisions of the Illinois Supreme Court in which the remedy of a motion in the nature of writ of error coram nobis was attempted in a case involving constitutional rights. It is possible that the court will, in a due process case, give the petitioner relief where there is no remedy by writ of error or habeas corpus, even though some of the techincal requirements of coram nobis have not been met.
Habeas Corpus in Illinois •
It is clear that a violation of due process does not necessarily come within the remedy of habeas corpus in Illinois. The Illinois courts have repeatedly held that in habeas corpus proceedings the only questions to be decided are whether the judgment challenged was entered by a court having jurisdiction of the defendant and of the subject matter, and with power to enter the order questioned, 34 and whether anything has happened subsequently to render the judgment void.
3 5 Habeas corpus cannot therefore be used to perform the functions of a writ of error for the purpose of reviewing errors of a court having jurisdiction of the person and the subject matter. 36 Even though the errors claimed to have occurred at the trial might have been of sufficient gravity to have caused a reversal upon a writ of error, they do not furnish sufficient grounds for granting a writ of habeas corpus. 37 The constitutionality of a statute under which the petitioner was sentenced cannot be determined by habeas corpus.
38
Nor is it the proper proceeding to try the guilt or innocence of the accused.
39
The Illinois Supreme Court and circuit courts have concurrent jurisdiction to entertain applications for writs of habeas corpus. 40 The petitioner can apply to the supreme court, to a court of competent jurisdiction in the county where he is held, or to a court of competent jurisdiction in the county from which he was committed. 41 However, the supreme court generally refuses to entertain original applications when the record on its face indicates a possibility of a trial in that court upon an issue of fact. 42 No appeal or writ of error lies to review the order or judgment in a habeas corpus proceeding for the discharge of a prisoner in a criminal case, as the order or judgment in such a proceeding is not considered final in Illinois. 43 However, mandamus on the part of the people can be invoked to compel a court to expunge an order when a judge of the circuit or criminal court has erroneously set aside a judgment of conviction and has released a petitioner from custody in a habeas corpus proceeding." When a writ of habeas corpus is denied in the Illinois courts, the petitioner can apply for writ of certiorari from the United States Supreme Court if a federal question is involved. 45 It can readily be seen that the great emphasis placed upon merely testing jurisdiction makes habeas corpus an inadequate method of obtaining a hearing upon a claim of due process violation resulting in conviction. 
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Rev. Stat. (1945) c. 65 § 2 "Application for the writ shall be made to the court or judge authorized to issue the same, by petition signed by the person for whose relief it is intended, or by some person in his behalf, and verified by affidavit; provided, that such application shall be made to the Supreme Court or to a court of competent jurisdiction of the city or of the county in which the person in whose behalf the application is made, is imprisoned or restrained, or to a court of competent jurisdiction of the city from which said person was sentenced or committed or of the county from which said person was sentenced or committed." who was convicted of murder claimed upon application for writ of habeas corpus from the Illinois Supreme Court that he was held incommunicado prior to his trial and that he was deprived of his right to counsel, the court held that these were not sufficient grounds for granting a writ of habeas corpus since in such a proceeding only jurisdiction can be attacked).
Treatment of Due Process Claims from Illinois in the Federal Courts
While the federal courts have the power to release petitioners held by the states in violation of their constitutional rights upon application for writ of habeas corpus, 47 this power is used very carefully and will only be exercised after petitioner has shown that he has exhausted the remedies available to him within the state courts. 48 The federal district courts in Illinois and the Seventh Circuit Court of Appeals have held that in order to exhaust state remedies in Illinois it is necessary to apply for a writ of habeas corpus in each of the courts available under the Illinois practice. 49 However, when previous decisions have foreclosed any relief in the Illinois Supreme Court through habeas corpus, it is not necessary to attempt to secure such relief before applying to the federal district court. 50 The federal court has no jurisdiction to entertain a petition for writ of habeas corpus where petitioner has failed to appeal to the Supreme Court of Illinois from an adverse ruling in a coram nobis proceeding, 5 1 or has not applied for certiorari to the United States Supreme Court after the Illinois Supreme Court has affirmed the lower court's ruling denying coram nobis. 52 If petitioner originally applied for habeas corpus in an Illinois state court and was denied relief on the merits, exhaustion of state remedies requires that he apply for certiorari to the United States Supreme Court before petitioning for habeas corpus in the federal courts. 53 When an interpretation of an Illinois law is involved in the application for writ of habeas corpus in the federal court, the 55 the Court held that it was unnecessary to apply for writ of certiorari to the United States Supreme Court in order to exhaust state remedies when an application for writ of habeas corpus has been denied without opinion by the Supreme Court of Illinois, and hence it could not be said that the petition for habeas'corpus was denied on its merits rather than on adequate state grounds. This opinion dealt with the claims of two petitioners, one claiming that he had been convicted of "obtaining money and goods by means of the confidence game" without having been given adequate representation by counsel, and the other petitioner claiming that he was convicted of murder through the known use of perjured testimony. The Court acknowledged that the petitioners' allegations presented a prima facie case of constitutional violations, 5 6 but could not consider the merits of their claims, because the Supreme Court of Illinois may have denied the petitions for habeas corpus upon adequate state grounds. The adequate state grounds in these cases may very well have been the practice of the Illinois Supreme Court of refusing to entertain original applications for habeas corpus where the record on its face indicates the possibility of a trial in that court on an issue of fact. 57 The Court further held that dismissing certiorari in these two cases under these circumstances did not bar application for relief to a federal district court grounded on the federal rights which the Supreme Court of Illinois has allegedly denied, but any other state remedies, if available, must be exhausted before applying to the federal district court.
58
In Van Woods v. Neirstheimer, 59 the petitioner was adjudged guilty of murder in the Criminal Court of Cook County in 1940, and was sentenced to serve ninety-nine years in the state penitentiary. In 1945 he filed two identical petitions for habeas corpus, one in the Criminal Court of Cook County, and the other in the Randolph County Circuit Court in which he claimed that he was forced to sign a confession of murder after he had been beaten and threatened. He also alleged that he could not employ counsel and that he was not adequately represented by the counsel appointed by the court, that the public counsel would not allow the petitioner to explain the circumstances surrounding the confession and entered a plea of guilty despite the petitioner's repeated assertions of innocence. The applications were denied in both state courts for failure to state a cause of action and neither court wrote an opinion explaining the denial. These cases were brought to the United States Supreme Court on certiorari and both denials of habeas 58 See cases cited supra note 48.
328 U. S. 211, (1946).
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corpus were considered together. The Court, in an opinion written by Justice Black, dismissed the suit on the ground that the denials of application for habeas corpus in the trial courts could have rested upon adequate state grounds since the proper remedy for relief from judgments violating due process of law in Illinois is provided by a statutory substitute for the common law writ of error coram nobis. In answer to the petitioner's claim that this remedy was no longer available to him because the five year statutory limitation had been exceeded, the Court said that it would be necessary to obtain an adverse ruling by the Illinois Supreme Court on an attempt to obtain relief through the statutory substitute of writ of error coram nobis before the Supreme Court could assume that the petitioner had no remedy in the state of Illinois.
In the recent case of United States ex rel. Rooney v. Ragen, 60 however, the Seventh Circuit Court of Appeals appears to have eliminated the requirement of filing a motion in the nature of writ of error coram nobis before obtaining relief in the federal courts when the statutory limitation of five years has expired. The court points out that four months prior to the Van Woods case, the Illinois Supreme Court in People v. Rave 6 l definitely held that the remedy of writ of error coram nobis is not available unless it is brought within five years after rendition of the final judgment as provided by Section 72 of the Civil Practice Act. "It is, therefore, difficult to comprehend the statement of the court in the Van Woods case upon any basis other than that the law of Illinois, as decided by the Supreme Court in the Rave case, was not called to its attention." 6 2 The court then reversed an order denying an application for writ of habeas corpus and remanded the case to the district court. The court felt that since the remedy of writ of error coram nobis was apparently no longer available because eleven years had elapsed since the final judgment in the case, it could not interpret the Van Woods case to require the petitioner to make a futile application before giving him relief upon his claim of due process deprivation. 62 The Rave case actually was relied on by petitioner Van Woods and was cited to the Supreme Court. Page 12 of petitioner's brief.
-63 It was the position of the Attorney General of the state of Illinois in the state's petition for rehearing in this case that the Rave case is not binding in a case where a constitutional question is presented. "In the Rave case, although the prisoner had been confined in the penitentiary for five years, he made no showing that his attempts to communicate with the state or federal courts had been interfered with." Therefore, the Attorney General argues that since there was no constitutional issue presented in the Rave case it should not be construed as setting a five year limitation for invoking coram nobis where there is a claim that attempts to communicate with the courts have been interfered with. The Attorney General further contends that the Austin Case is not authoritative because it is a decision of an appellate court" . . . and under Illinois appellate jurisprudence, one who appeals to the appellate court waives all questions arising under the state and federal constitutions."
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CR ,IMINAL LAW COMMENTS
To sum up: before obtaining relief in the federal district courts through habeas corpus proceeding upon a claim of a federal right, the petitioner in exhausting his state remedies in Illinois must apply for a writ of habeas corpus in each of the courts available to him under the Illinois statute; he must apply for certiorari from the Supreme Court of the United, States when a denial of the writ of habeas corpus is upon the merits, but not when habeas corpus is denied without opinion by the Illinois Supreme Court. It is also necessary to file a motion in the nature of writ of error coram nobis, if applicable, but not after the five year limitation. If the motion is filed, there must be an appeal from an adverse ruling to the highest court in Illinois followed by an application for certiorari to the United States Supreme Court.
The Problem
As yet it appears that the state of Illinois does not have an adequate procedure for obtaining collateral relief from unconstitutional convictions, particularly after the five year period during which the motion under Section 72 is available. One answer to this problem, of course, is that the state of Illinois need not provide an adequate procedure for collateral attack of convictions obtained in violation of due process, because there is an adequate remedy in habeas corpus proceedings in the federal courts. However, a better solution to this problem would be an affirmative attempt to set up procedures within the state of Illinois whereby basic constitutional rights may be protected. It is particularly important that an adequate procedure for collateral attack of unconstitutional convictions be provided since, in at least one respect, the requirement of due process in Illinois has not kept pace with the standards of United States Supreme Court decisions of recent years. In Illinois no duty rests upon the court to provide legal assistance unless the defendant states under oath that he needs it.
64 This is quite different from the Supreme Court's ruling that it is the responsibility of the court to provide legal assistance, whether asked for or not, in cases involving serious crimes when the defendant is incapable of defending himself, or of making an intelligent waiver of his right to counsel. 65 Since the requirement of due process in recent years has also been extended to cover situations in which the defendant has been convicted on the strength of a confession procured by coercion, 66 or where he was convicted through the known use of material perjured testimony, 6 7 it should be the duty of the state of Illinois to provide an adequate method whereby such convictions may be attacked collaterally within the state courts. It should be as much a responsibility of the states to provide a forum for the protection of fundamental constitutional rights as it is of the federal courts. The fact that ,relief may eventually be obtained in the federal courts after exhaustion of state remedies is no reason for refusing to improve the remedies available within the Illinois courts.
Possible Remedies
A step in the right direction might be to eliminate the five year limit in filing a motion in the nature of writ of error coram nobis in cases where the petitioner claims he was the victim of an unconstitutional conviction. In this class of cases the common law limitation of laches would appear to be more appropriate than an arbitrary five year limit. 68 However, at best, the relief available under a writ of error coram nobis is very uncertain. 69 The technical requirements of coram nobis are too inflexible for the protection of fundamental constitutional rights, particularly since these requirements are by no means easy to apply to any given situation. While the removal of the present five year limitation for filing a motion under Section 72 of the Civil Practice Act would be desirable since this is apparently the only collateral relief available within Illinois at the present time, it would still fail to meet the need of a flexible procedure in these cases.
A more desirable approach to this problem would be to change the nature of habeas corpus in Illinois to correspond with the treatment given habeas corpus proceedings attacking unconstitutional convictions in the federal courts. In the case of Johnson v. Zerbst7 0 where the petitioner alleged that he was convicted without having had the aid of counsel, the court held that if the allegation was true, or if petitioner had not made an intelligent waiver of counsel as guaranteed by the Sixth Amendment, the trial court lost jurisdiction to convict, the resulting judgment is void, and the court could grant petitioner relief upon a writ of habeas corpus. 71 In Waley v. Johnston7 2 the court held that the writ of habeas corpus was an appropriate remedy in the federal courts where there was a claim that the petitioner was coerced into pleading guilty to a charge of kidnapping, and there was no indication of this in the record, making an appeal by writ of error of no value. Habeas corpus is appropriate in the federal courts in "those exceptional cases where the conviction has been in disregard of the constitutional rights of the accused, and where the writ is the only effective means of preserving his rights.'
